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Revisiting Credit Agreement Basics  
By David Howard 

In addition to raising capital for 

tribes and providing strategic finan-

cial advice, TFA is often called in to 

assist tribal borrowers with amend-

ments and restructurings when 

there has been a loan covenant 

with a bank.  The impact of tripping 

a loan covenant can trigger an in-

crease in the interest rate, amend-

ment fees, legal fees, and worse, 

including stoppage of transfers or 

distributions to the tribal govern-

ment.  Tribal leaders are typically 

frustrated that they had not been 

made aware of these covenants 

and the potential consequences.   

 

A standard loan agreement for a 

transaction can be over 150 pages 

long.  In reviewing a recent loan 

agreement, we counted over 140 

covenants with which the borrower 

must comply.  Additionally, there 

were 35 covenants that the Tribe 

must abide by or risk full recourse 

to tribal assets.  That’s a lot a legal 

jargon to digest and understand.  

 

There are three significant types of 

covenants: Affirmative Covenants…

these are things the borrower 

promises that they will do; Negative 

Covenants…these are things the 

borrower agrees they will not do; 

and Tribal Covenants…these are im-

portant items the tribe (regardless 

of whether the tribe is the actual 

borrower or not) agrees they will 

not do. In this newsletter, we will 

focus on Tribal Covenants.  We plan 
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to address additional covenant 

restrictions in future editions. 

 

Tribal Covenants - In most tribal 

lending arrangements, the lender 

focuses on the specific tribal busi-

ness with no recourse back to 

tribal assets.  However, lenders 

require Tribal Covenants to pro-

tect them from the Tribe taking 

specific action to harm their loan 

or their collateral.  

 

The section of a loan agreement 

or often a separate document 

that deals with tribal covenants 

can be called several things…

Tribal Recourse, an Inducement 

Agreement or Tribal Agreement.  

Here are some examples of ac-

tions the Tribe would be prohibit-

ed from taking under these agree-

ments: 

• Imposing taxes or franchise 

fees that aren’t otherwise per-

mitted in the loan and that 

would impact the loan collat-

eral 

• Modifying or amending any of 

its ordinances (e.g. a Gaming 
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Ordinance), laws or regulation 

that adversely impact the 

business economics of the 

borrower 

• Pledging the assets of the bor-

rower to another lender 

• Enacting bankruptcy laws 

• Scheduling a referendum of 

tribal members, or take any 

action to repeal authoriza-

tions, in an effort to void the 

loan documents 

• Take any actions to divert the 

borrower’s collateral from the 

lender 

 

Note, these covenants can only be 

impacted by an affirmative action 

by the tribal council.  These are 

typically all within the control of 

the tribe itself, not the result of 

circumstances of a business situa-

tion, and are steps that are taken 

which are adverse to the lender 

interests.  The acts above are typi-

cally referred to as “bad boy” 

acts.   

 

While not intentional on their 

part, in the past 25 plus years that 

our team has been working in In-

dian Country finance, we have 

seen several tribal councils pass 

resolutions and enact policies that 

inadvertently violated some of 

these tribal covenants. This could 

result in very significant conse-

quences and trigger recourse to 

certain tribal assets – even if unin-

tentional.  Banks are generally 

agreeable to providing waivers for 

unintentional mistakes. However, 

it always requires their approval 

and the legal costs can be signifi-

cant to remedy.  It is best to be 

aware of the restrictions that your 

loan agreements place upon your 

business – and government – in 

order to stay in compliance. 

 

As the banking environment is 

beginning to tighten, we feel it’s 

important that tribal leaders and 

their designated counsel have a 

good working knowledge of the 

major covenants in their agree-

ments and stay updated with the 

lender’s requirements.  TFA is al-

ways available to discuss these 

issues further. 
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